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BRIEF ON BEHALF OF APPELLEES. 
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| 

STATEMENT OF THE CASE. ! 

The accident for which plaintiff claims to recover oc¬ 
curred on the evening of November 16, 1931 (R. 36). 

The declaration in the case at bar was filed on the 
afternoon of November 16, 1934 (R. 1), being the last 
day suit could be filed to escape the bar of the three 
year Statute of Limitations. The second plea,! filed on 
behalf of appellees Independent Taxi Owners Associa¬ 
tion and E. 0. Turner pleaded the statute of limita¬ 
tions in bar of the action (R. 26; 27-28). The original 
summonses and copies of the declaration were first re¬ 
ceived in the United States Marshal's Office onj Novem¬ 
ber 16,1934, but the Marshal's fees for service of proc¬ 
ess were not paid on that day, and had not beefi paid at 
the time when the life of the original summdnses ex- 





2 


pired, and after said original summonses had expired, 
they were returned to the office of the Clerk of the 
Court. Alias summonses were received by the Mar¬ 
shal’s Office on January 9,1935, and the fee for service 
thereof was paid on that day, and both of aforesaid ap¬ 
pellees were served on that day (R. 41-42). Sum¬ 
monses were again received by the Marshal’s Office on 
March 4, 1935, together with three copies of the dec¬ 
laration, and fee for service was paid on that day, and 
service made on said appellees on March 4, 1935 (R. 
42). 

The originals were received on November 16, 1934, 
and lay in the office of the Marshal for over twenty 
days, and the fee for service was still unpaid; then 
thev were returned to the Clerk’s Office with the word 
“withdrawn” noted, this being done in accordance 
with the rule that an alias could not issue until the 
original has been returned. The word 4 ‘withdrawn”, 
really meant “no service because of no fee” (R. 42). 

Counsel for plaintiff testified that he filed the decla- 

• 

ration with the Clerk of the Court on the afternoon of 
November 16, 1934, sometime before four o’clock, and 
gave the Clerk a deposit of Ten Dollars; said counsel 
then went to the office of the Equity Clerk, and then to 
the Marshal’s Office, and when he was in the Marshal’s 
Office they had closed for doing business that day (R. 
38). When he returned to his office he learned of the 
illness of his daughter, who was in New England with 
his wife, and left instructions with a member of the 
Bar in the office of counsel for plaintiff to pay the Mar¬ 
shal’s costs. He then went to New England and re¬ 
mained there over most of the Thanksgiving and 
Christmas Holidays (R. 38). He returned to Wash¬ 
ington sometime around the first part of December for 
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a day or so, but went back to New England and spent 
the Christmas holidays. Thinks he was in his office in 
the early part of December to look at the mail, but 
transacted no business. Probably came back to attend 
to some business in Virginia, where he has ah office. 
Went to his Washington office to look at his mail, but 
did not inquire about any of his pending cases! that he 
can recollect. (R. 39.) ! 

The purported copies of the declaration filedifor ser¬ 
vice on November 16, 1934, were not, in fact, copies of 
the declaration, there being differences between the 
original declaration and the copies, and differences be¬ 
tween the copies served on appellees on January 9, 
1935, no two of said papers being alike (R. 37), and on 
motion of appellees, filed January 31, 1935 (R. 13-15), 
service of process was quashed (R. 18). 

Counsel for plaintiff testified that the declaration 
and copies were prepared in his office and he brought 
them to the Court House and thinks he read them over; 
he signed them; thinks there were some changes his 
secretary made or that were supposed to be imade in 
the original and copies, that she did not properly make. 
He read the original and assumed the copies were like 
the original. First discovered the difference between 
original and purported copies after the holidays, when 
he found that the fees for service had not been paid. 
Believes they tried to get some alias process j out, and 
after defendants were served, it was called to his atten¬ 
tion, either by motion or by something, that the copies 
were not alike. (R. 40.) Corrected copies were pre¬ 
pared and given to defendants, but counsel did not 
know whether copies were served by Marshal or given 
to opposing counsel personally. He knew that Novem- 
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ber 16,1934, was the last day to file this case within the 
statute of limitations (R. 41). 

He further testified that at no time from the filing of 
this suit did he have any intention of discontinuing the 
prosecution of this case. Asked why it was that this 
action was commenced three years after the accident 
happened, he stated that a good share of the blame was 
caused by the fact that the Independent Taxi Owners 
Association had raised certain questions of law in 
other cases, and those cases had been pending in the 
Court of Appeals, and he wanted to wait until those 
cases were decided; that this would account for some 
of the delay (R. 39). 

Upon the close of all of the evidence, defendants each 
moved for a directed verdict, and during the argument 
of said motion, counsel for plaintiff conceded that the 
justice who denied the motion of defendants below to 
dismiss this case upon the grounds, first, that the stat¬ 
ute of limitations had run against the action, and sec¬ 
ond, that the case should be dismissed for want of 
prosecution, had denied said motion insofar as the 
same was based upon want of diligent prosecution, but 
had not passed upon the question of the statute of 
limitations (R. 42-43). 

The Trial Court granted the motion of defendants 
below for a directed verdict upon the ground that 
plaintiff’s suit was barred by the statute of limita¬ 
tions, and this action of the Trial Justice is the only 
error assigned on this appeal. (R. 31-32; 43.) 

ARGUMENT. 

An action for personal injuries caused by negligence 
must be brought within three years from the time the 
right of action accrued. Title 24, Chapter 12, Section 
341, Code of the District of Columbia. 




The question in the case at Bar is whether the action 
was commenced within the three year period, j 

The accident occurred November 16, 1931. The dec- 
laration was filed November 16,1934, but no costs were 
deposited with the United Stat'es Marshal for service 
of process until January 9, 1935, nearly two iponths 
after the filing of the declaration, during which period 
defendants had no notice of the suit. The record dis¬ 
closes that on January 9,1935, the very day upoil which 
deposit for costs was first made with the Marshal, ser¬ 
vice was effected upon the corporate defendant and 
E. 0. Turner. | 

In Amy v. Watertown, 130 U. S. 320, the Couft held 
that in order to toll the statute by filing a suit, itj is not 
only necessary that the declaration be filed, but| plain¬ 
tiff must also cause process to be issued and reasonable 
efforts made to obtain service upon defendant. 

In Huysman v. Evening Star Newspaper Company, 
12 App. D. C. 586, this Court held that the merb filing 
of a declaration is not sufficient to toll the statute, but 
that in order to do so, plaintiff must comply \Mith all 
requirements of law, such as the payment of nedessary 
fees and the like. The same decision (page 592) states 
the necessity for payment to the Marshal of a fee al¬ 
lowed him by law for service. 

In Parsons v. Hill, 15 App. D. C. 532, this Couirt held 
that a continuous and uninterrupted issue of writs 
or summonses in periods of twenty days, ! when 
they can not be actually served because of the absence 
of defendant from the jurisdiction and this is known 
to the plaintiff, is not required. But this cash con¬ 
templated the issue of original process, and af page 
550 of the opinion said: 
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“But it follows that, when the defendant can 
be found and the writ can actually be served upon 
him, it then becomes necessary to follow up the 
proceeding by the issue of a writ to be actually 
served; and if the plaintiff fails to have a writ is¬ 
sue in due time for such actual service, he incurs 
the risk of having his suit discontinued * * * 

The Court further said (page 551): 

“Suits at common law, which have been duly 
commenced by the filing of a declaration and the 
issue of process thereunder (italics ours) can not 
thereafter be permitted to remain indefinitely 
within the control of the plaintiff alone. The suit 
should be effectively prosecuted in good faith, or 
dismissed. Due diligence in such prosecution is 
an essential requirement on the part of the plain¬ 
tiff^. 

In Bowen v. Wilson, 56 App. D. C. 375, this Court, 
at page 376 of the opinion, quoted the above language 
from Parsons v. Hill, supra. 

The record discloses (R. 11) that Law Rule 19 of the 
Trial Court, which requires that a copy of the declara¬ 
tion be served upon defendant with the summons, was 
not compiled with, as the alleged copies actually 
served on January 9, 1935, were not, in fact, copies, 
and service was quashed for failure to serve copies, on 
February 27,1935 (R. 18); that it was not until March 
4, 1935, that actual copies of the declaration were re¬ 
ceived by the office of the United States Marshal, 
which office served said copies on above named appel¬ 
lees on the same day (R. 42). 

It is therefore apparent that no action had been in¬ 
stituted against them by plaintiff below until nearly 
two months after the running of the statute of limi¬ 
tations, and they were never actually served with 
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copies of the declaration, as required by Law Rule 19, 
until three months and nineteen days after the! run¬ 
ning of the statute. 

This Court has held the statute of limitations to 

| 

be a statute of repose (Strong v. Andros , 34|App. 
D. C. 278), and if plaintiff need do no more than 
file a declaration, neglect to provide for service 
of process for nearly two months after the bar of the 
statute is complete, and neglect to comply with the re¬ 
quirement that copies of the declaration be served for 
more than three months, defendant may easily fje de¬ 
prived of the defense of limitations through neglect to 
comply with the rules of Court, and in contravention 
of the spirit and purpose of the statute. 

Counsel for plaintiff, testifying as a witness ifi this 
case, attempts to excuse the failure to deposit costs of 
service with the Marshal because he left Washington 
the day the declaration was filed and went to New Eng¬ 
land after receiving notice that his child, then ini New 
England, was ill (R. 38). From his testimony, it ap¬ 
pears that he realized the necessity for paying the 
costs of the Marshal, because he testified that hp left 
instructions with a member of the Bar in his office to 
pay these costs (R. 38). As he selected the ageUt for 
this purpose, he alone is responsible for the failure of 
that agent. 

It further appears from his testimony that he ^as in 
his office the first part of December for a day or so, but 
inquired about none of his pending cases, although he 
probably came back for some business that hq had 
pending in Virginia, where he also had an officb (R. 
39). His testimony as to his conduct of the ndatter 
after filing the declaration with the Clerk is indefinite, 
and consists largely of statements that he can not rec¬ 
ollect, and of what he “thinks” he did (R. 38-41); He 
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assigns as a reason for delaying the filing of this suit 
until November 16, 1934, the last day when it could be 
filed and escape the plea of limitations, that the corpo¬ 
rate defendant had questions as to its liability pending 
in this Court, and he was awaiting decisions of these 
eases before filing this suit (R. 39). 

It would seem that the only cases affecting the ques¬ 
tion of liability of the corporate defendant for per¬ 
sonal injuries occasioned by the operation of taxicabs 
belonging to the members of the corporate defendant 
must have been Rhone v. Try Me Cab Company , et al., 
62 App. D. C. 201, decided May 29, 1933, and Calias v. 
Independent Taxi Owners Association , Inc., et al., 62 
App. D. C. 212, decided May 29, 1933, both decisions 
having been handed down long before the filing of the 
declaration in the case at Bar. 

Counsel for appellant argued in the Trial Court that 
the question involved in the motion for a directed ver¬ 
dict had been ruled upon adversely by the Justice who 
denied the motion to dismiss the case for want of pros¬ 
ecution, but admitted, upon the argument of the mo¬ 
tion for a directed verdict, that the Justice who denied 
the motion did so insofar as it was based upon want of 
diligent prosecution, but did not pass upon the ques¬ 
tion of the statute of limitations. (R. 42-43.) 

That the Marshal has a right to have his fees paid 
before serving process, was held in Duy v. Knowlton, 
14 Fed. 107, which appears to be the only reported de¬ 
cision directly upon this question. 

For the reasons stated, the ruling of the Trial Jus¬ 
tice should be sustained. 

Respectfully submitted, 

P. H. Marshall, 

Ringgold Hart, 

Attorneys for Appellees. 
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The supplemental brief filed on behalf of the jappel- 
lee, Henry Hirrlinger, is intended to be in addition to 
and not a repetition of the matters brought to the at¬ 
tention of the Court by the original briefs of all ap¬ 
pellees and by the supplemental brief of the appellees 
Independent Taxi Owners Association and E. 0. 
Turner. j 

Appellant in her supplemental brief stresses tbe con¬ 
tention that Law Rule 74 has application to the issue 
in this case. Appellant is obviously confused as to the 
meaning of this rule. It is clearly a rule having appli¬ 
cation to dismissal without prejudice by the clerk of 
causes not diligently prosecuted. It makes no mention 
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of the statute of limitation and clearly has no applica¬ 
tion to that statute or to the case at bar. Under that 
rule a cause may be dismissed by the clerk without 
prejudice even though it accrued only a few days more 
than six months before its dismissal under the rule and 
the procedure of dismissing without prejudice and re¬ 
instating the cause may take place several times be¬ 
fore the defense of the statute of limitations is avail¬ 
able to the defendant. 

Rule 14 provides that the clerk of the Court shall 
receive and file initial and other pleadings and if upon 
their face they comply with the rule, there is no author¬ 
ity vested in the clerk to decline to accept them. It is 
not his province under this or any other rule or law 
to pass upon the merits or defenses that may exist in 
the pleadings. 

Law Rule 19 provides for service of process and re¬ 
turn thereon. Nothing in this or any other rule or 
law vests in the marshal any discretion or right to pass 
upon the merits or defenses that may exist in the plead¬ 
ings. His duty is limited to receiving the process is¬ 
sued by the clerk and upon payment of his fees, as 
provided by statute, to make his return thereon to the 
clerk. The marshal has a right to the prepayment of 
his fees. Buy v. Knowlton, 14 Fed. 107. That this is 
the law is conceded by the appellant. That the mar¬ 
shal’s fees were not paid and no effort made to pay 
them for nearly two months (7 weeks and 5 days) 
after the expiration of the statute of limitations is also 
conceded by the appellant. 

The decision of this Court in Huysman v. Evening 
Star is conclusive on the point here at issue. Appel¬ 
lee’s position is that the mere filing of an original 
pleading is insufficient to toll the statute of limitations. 






The facts in the case at bar show that appellant knew 
the declaration was being presented to the clerk q mere 
matter of minutes before the statute would run against 
the suit. The failure to comply with all requirements 
of law was fatal. The Trial Court found as a fa<bt that 
the original process w r as not placed in the hands ;of the 


marshal in good faith for service until nearty two 
months after the statute of limitations had run against 
the suit. The mere filing of pleadings with th^ clerk 
and leaving copies thereof with the marshal without 
more is a direct and definite failure of compliance with 
the letter and spirit of the law. 


Huysman v. Evening Star, 12 App. D. C. 586. 
Amy v. Watertown, 130 TJ. S. 320. 

Parsons v. Hill, 15 App. D. C. 532. | 

Bowen v. Wilson, 56 App. D. C. 375. 

Strong v. Andros, 34 App. D. C. 278. 

Ewell v. Chicago and N. W. Railway Co,, 29 Fed. 
57. 

Walton v. U. S., 73 Fed. (2) 15-18. ! 

U. S. v. Scudder, 2 Fed (2) 632. 

N. Y., N. H. and H. Railroad Co. v. Pascucci, 46 
Fed. (2) 969. 

TJ. S. v. Northern Finance, 16 Fed. (2) 9$8. 
Creasy v. TJ. S., 20 Fed. Supp. 280. 

Bates Mfg. Co. v. TJ. S., 19 Fed. Supp. 526. 
Spencer v. TJ. S., 14 Fed. Supp. 46-47. 

Miller v. TJ. S., 11 Fed. Supp. 924-925. 

U. S. v. Miller, 164 Fed. 444. 

TJ. S. v. American Lumber Co., 85 Fed. 82%. 


The finding of fact and conclusion of law of the Trial 
Court should be sustained. 

Respectfully submitted, 

Thomas Ellis Lodge, j 
Attorney for Appellee, 
Henry Hirrlinger. 
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NEWSPAPER CO. 

Upon the conclusion of the argument of tliis case, 
the Court requested additional authorities upon the 
question of when the states regarded an action as hav¬ 
ing been commenced so as to toll the Statute pf Limi¬ 
tations. 
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In complying* with the wishes of this Court in that 
regard, we have made an extensive examination of 
this question, and are impressed with the accuracy of 
the statement of Mr. Justice Morris in Huysman v. 
Evening Star Neivspaper Co., 12 App. D. C. 586, ap¬ 
pearing* upon page 595, as follows: 

“In the elucidation of the question no great 
light is afforded us by adjudicated cases in other 
jurisdictions; for these cases differ greatly; and 
all, or most of them, are based upon the construc¬ 
tion to be given to the local statutes under which 
they originated. In some of these cases it has 
been held, that within the meaning of the Statute 
of Limitations, the commencement of the suit is 
the time of the service of the summons or writ 
upon the defendant; in others, that it is the time 
of the issue of the summons or writ by the Clerk; 
in others still, that it is the time of the filing of 
the declaration, without reference to the writ. 
These adjudications, therefore, depending as they 
do upon local statutes, afford no criterion for our 
guidance.” 

It is true that in the same paragraph, Mr. Justice 
Morris quotes with approval from Bank of the United 
States v. Lyles, 10 Gill, and John. 326, that “the running 
of the Act of Limitations is arrested by the docketing 
of an action, with directions to the Clerk to issue the 
necessary process, whether such process is issued or 
not”, but further discussion of the question in the 
opinion, pages 595-596, discloses that what this Court 
had in mind with reference to the failure to issue proc¬ 
ess was failure due to the neglect of the Clerk, or fail¬ 
ure to serve process duly issued because of the neglect 
of the officer charged with the duty to make service. 
This Court said (page 596) “Hence, for the failure or 
neglect of such officers (italics ours), the party is not 


to be held responsible, when he has himself cjone all 
that it was encumbent upon him to do”. 

In the case at bar, the neglect was not that!of any 
official, but of counsel for plaintiff in failing to pay the 
necessary costs of service. 

We further invite attention to the fact that in the 
Huysman case (page 587), counsel for appellant relied 
upon the rule of the then Supreme Court of the Dis¬ 
trict of Columbia that the filing of the declaration 
should constitute the commencement of the suit. The 
rule then in force appears upon page 592 of the opin¬ 
ion, and except for so much thereof as concerns ap¬ 
peals from Justices of the Peace, which appeals have 
been abolished by statute, the rule then in force is 
identical with Law Rule 14 which was in force at the 
time the case at bar was filed. On page 593 of the 
opinion in the Huysman case, this Court said that the 
mere filing of a declaration without service of process 
thereunder w^as not sufficient to stop the running of 
the Statute of Limitations, the opinion sayihg, “It 
may be that, when a plaintiff lias filed his declaration, 
and has done all that was encumbent on hipi to do 
towards the issue and service of process (italics ours), 
and there has been failure of such issue of service, not 
through any act, intervention or^olt^on his part, he 
should not lose the benefit of his diligence, and the Stat¬ 
ute of Limitations should not be permitted to inter¬ 
vene ’ \ 

The above statement by this Court surely i$ an au¬ 
thoritative holding that plaintiff must do everything 
encumbent on him to do to obtain not only issue, but 
service of process, and that if service is not had be¬ 
cause of his IS e tn ^or neglect, limitations is neverthe¬ 
less a defense. 
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DECISIONS OF OTHER JURISDICTIONS AS TO 
! TOLLING OF STATUTE. 

In compliance with the direction of this Court, the 
following decisions from other jurisdictions are sub¬ 
mitted : 

COLORADO 

In Kingsley v. Clark , 57 Cola. 352, summons was 
duly issued and returned not found. Alias and pluries 
summons thereafter issued, and service was finally 
madei There was no suggestion of negligence by plain¬ 
tiff’s attorney, the question being whether formal con¬ 
tinuances for service were necessary. The Court held 
that under these circumstances, the filing of the com¬ 
plaint and the issuance of process as above was suf¬ 
ficient, without formal continuances for service. The 
statute provided that alias and pluries summons might 
be issued and served in like manner as the original 
at any time. 

MICHIGAN 

In Cooling v. McGregor , 144 Mich. 651, the defense 
was the Statute of Limitations. The first summons 
was issued and returned not served. Two months after 
the return day of the first summons, an alias was is¬ 
sued and served. The Court said (page 653): 

i “Did the failure to take out the second sum¬ 
mons for more than two months after the return 
day of the first summons interrupt the continuity 
of the action ? We think this question must be 
answered in the affirmative under the following 
decisions: 

Johnson v. Mead , 58 Mich. 67, 73 Mich. 326; 

Peck v. Ins. Co ., 102 Mich. 52.” 
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MONTANA 

Under the Montana Civil Code, the filing of |the com¬ 
plaint tolls the statute, although the summohs is not 
served within the period of limitations. Eaupt v. 
Burton, 21 Mont. 572. This is the same rule I in effect 
in this jurisdiction, namely, that if the declaration be 
filed before the statute has run, and all necessary steps 
taken to accomplish service, the service, when made, 
relates back to the date of the filing of the suit, jalthough 
defendant mav be served after the statute wduld have 
been a bar had the suit not been filed in time! and due 
diligence exercised to obtain service. 

| 

TEXAS ! 

! 

In Faires v. Loessin, 102 S. W. 924, the Cpurt held 
that where plaintiff in an action for conversion was 
advised that no citation would issue until a cjost bond 
was given, but made no move to comply with the re¬ 
quirement until compelled thereto by motion of the 
Clerk more than two years after the date of the alleged 
tort, and even after a cost bond was given^ allowed 
six months more to elapse before having the citation 
issued, his cause of action was barred by the ftwo year 
Statute of Limitations since, in order to stopj the run¬ 
ning of the Statute by the institution of a jsuit, not 
only must petition be filed, but there must be‘shown a 
bona fide intention that process shall at once be served 
upon the defendant. 

See also Wigg v. Dooley, 28 Tex. Civ. Appi 61. 

I 

WASHINGTON 

In Lara v. Sandell, 52 Wash. 53, it was held that the 
date of the filing of the complaint marks the com- 
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mencement of the action. The report does not show 
any failure or neglect in the matter of prompt service 
upon the defendant, and it would appear that the State 
of Washington, like the District of Columbia, regards 
the filing of the suit within the period of limitations 
as sufficient, although process is not actually served 
until after the period fixed by the Statute of Limita¬ 
tions, where there has been no negligence on the part 
of plaintiff in the matter of service. 

KENTUCKY 

Lucas v. Commonwealth, 121 Ky. 423, refers to the 
Kentucky Statute providing that an action is com 
menced at the date of the first summons issued in good 
faith. 

NEBRASKA 

The statute provides that an action is commenced at 
the date of a summons which was served. 

OKLAHOMA 

The statute provides that a civil action is commenced 
when the summons is issued. This statute was con¬ 
sidered in Schill v. Jay, 4 Okla. 157, but in that case the 
cause of action was not barred when the summons was 
actuallv served. 

WEST VIRGINIA 

Suit is commenced with the issuance of summons. In 
Lawrence v. Coal Co., 48 W. Va. 139, the Court held 
that the neglect of plaintiff prevents an action from 
being kept alive when his first suit was dismissed for 
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failure to file a declaration, and his second I suit was 

filed under a statute permitting a second suit where 

the first suit was filed in time and was dismissed for 

want of security for costs “or by reason of hny other 

* * ! ♦' 

cause which could not be pleaded in bar”. 

i 

NORTH CAROLINA 

In Town of Tarboro v. Pender, 153 N. Car. 427, suit 
was filed before the statute had run, and the Cjourt held 
that although service was not made until gfter the 
period fixed by the Statute, the suit was commenced 
when the summons was issued, being the saiW rule fol¬ 
lowed in this District. 

i 

ILLINOIS 

l 

I 

! 

This jurisdiction seems to be out of line with the 
general trend of authority. In Rich v. Scalip, 115 Ill. 
App. 166, the Court held that the issuance of Summons 
was sufficient to toll the Statute, although it was never 
delivered to the officer for service. 

IOWA 

i 

The statute provided that a suit was coffimenced 
when notice was delivered to the sheriff w^th intent 
that it be served immediately, or when it wa^ actually 
served by another person. Lumber Co. v. Mutual Fire 
Ins. Co. 101 Iowa 514. 

! 

| 

MISSOURI ! 

i 

! 

The statute provides that suit is commenced upon 
delivery of the writ to the sheriff to be servedi Heman 
v. Larkin, 70 S. W. 907. 
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NEW JERSEY 

Suit is commenced “when the summons signed and 
sealed in good faith is put in the hands of the sheriff 
for immediate service, where that purpose is not after¬ 
wards abandoned. Wilson v. Clear , 85 N. J. Law 474. 

NE W YORK 

The action is commenced when the summons is de¬ 
livered with the intent that it shall be served. Lau- 
decker v. Property Securities Company , 140 N. Y. 
Supp. 745; Metz. v. Metz., 90 N. Y. Supp. 340. 

OHIO 

Under the Ohio General Code, providing that the 
date of summons shall be deemed the commencement of 
the action, and that an attempt to commence shall be 
equivalent to a commencement where plaintiff dili¬ 
gently endeavors to procure service, there must have 
been a summons issued prior to the expiration of the 
period fixed by the Statute. McLarren v. Myers , 87 
Ohio St. 88. 

WISCONSIN 

In Johnson v. Turnell, 113 Wis. 468, the Court held 
that under the Wisconsin Statute providing that an 
attempt to commence an action shall be deemed equiva¬ 
lent to the commencement thereof, it is essential that 
there be the delivery of a judicial process to an officer 
competent to serve it, with the intention that he sea- 

sonably make such service. 

•* 

KANSAS 

The Kansas Statute provided that an attempt to 
commence an action should be deemed the equivalent 
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to the commencement thereof, when the party faith¬ 
fully, properly and diligently endeavors to procure a 
service, but such attempt must be followed byjthe first 
publication of service of the summons within sixty 
days. In German Ins . Co. v. Wright , 6 Kan. App. 611, 
the Court said, “Plaintiff certainly attempted to com¬ 
mence her action on January 29, 1891 (which| was be¬ 
fore the bar of limitations) and faithfully, properly 
and diligently endeavored to and did procure a ser¬ 
vice upon the company within sixty days.” 

PENNSYLVANIA j 

In Manufacturing Co. v. Ferguson , 215 Pa.i 235, the 
Court held that it was not necessary to toll thp statute 
that the original summons be served, but that it must 
be return non est inventus or nihil liabet, or otherwise; 
if not so returned it will be considered abandoned. 
When returned nihil liabet or non est inventu$, the ac¬ 
tion may be continued by the issue of an alias,| or after 
an alias by a pluries writ. 

! 

INDIANA | 

State v. Clark. 7 Ind. 468. The filing of a | declara¬ 
tion is not the commencement of a suit, and no| step ap¬ 
pears to have been taken in this case to makq adverse 
parties”. In above case no summons was issued. But 
if a summons be issued, and the necessary $teps for 
service be not taken, can not it be said that necessary 
steps have been taken to make adverse parties ? 

j 

OREGON 

The statute provided that an action should be deemed 
commenced when the complaint is filed and summons 
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is served, and that an attempt to commence is the 
equivalent to commencement, when the complaint is 
filed and summons is issued with the intention that it 
should be actually served by the sheriff. Dutro v. Ladd, 
50 Ore. 120. 


MAINE 

The time of the actual making of a writ, with an in¬ 
tention of service, is the time when an action is com¬ 
menced and sued within the meaning of the Statute of 
Limitations. Johnson v. Farwell , 7 Greenleaf 370. 

In Creasy v. U. S., 20 Fed. Supp. 281. The Court 
said: 


“It will be remembered, as recited in the pre¬ 
vious opinion, that on May 11, 1932, the plaintiff 
filed a copy of his petition in the clerk’s office and 

on the same dav visited the office of the United 

•/ 

States Attorney with the intention of delivering 
to him a copy of the petition and having service 
accepted. Due to the absence of the United States 
Attorney this was not done, and on May 13th, the 
plaintiff delivered to the United States Marshal a 
copy of the petition for service on the District At¬ 
torney. In my previous opinion, I was probably 
unfortunate in not stating with clarity and in de¬ 
tail mv conclusions as to the time when an action 

w 

of this nature is deemed to be begun or the act 
which constitutes the institution of a suit for the 
purpose of limitation. Those views may, there¬ 
fore, be stated in more detail here. 

“It is obvious that when a complaint is filed in 
court the purpose of the issuance of process with 
its subsequent service upon the defendant is to 
inform the defendant that a complaint has been 
made against him in order that he may appear and 
defend. In every case brought in court notice to 
the defendant must be given by some method and 
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at some stage. The mere filing of a complaint, 
declaration, petition, or whatever may bfe, in the 
clerk’s office with no issuance of process thereon 
and no steps taken or provided for to apjprise the 
defendant that he has been sued, is not sufficient 
to bring a defendant into court. 

“Under the common-law procedure, Suits are 
begun by the issuance of the clerk, at the direction 
of the plaintiff, of a writ, customarily termed a 
‘summon^ addressed to the defendant and direct¬ 
ing him to appear. This writ is delivered to the 
sheriff or other officer to be by him served upon 
the defendant, and the officer makes a return 
thereon showing such service. The question of 
when a suit is deemed to be commenced for the 
purpose of stopping the running of the statute of 
limitations has frequently arisen in thb courts, 
and undoubtedlv the weight of authority is that, 
unless otherwise provided by statutes, the suit is 
deemed to be commenced, so far as the parties to 
it are concerned, from the time that the summons, 
or other process, is issued and delivered io the of- 
cer, with a bona fide intent that it shall be served. 
(Citing cases) 

“Under the general rule the mere filing of the 
declaration in the clerk’s office is not a commence¬ 
ment of the suit for the purpose of the statute of 
limitations nor is the mere filling out of jthe proc¬ 
ess by the clerk sufficient. It must be delivered or 
put on its way of delivery, to the officer for the 
purpose of service. (Citing Cases) * * ! * 

“If, as I have pointed out, the mere filing of a 
complaint in the clerk’s office is not the commence¬ 
ment of a suit even where it is contemplated that 
process shall issue thereon, there is even; stronger 
reason to hold that such filing is not ;the com¬ 
mencement of the suit where there is no provision 
for the issuance of process, and no process is, or 
is expected to be, issued. It seems cle^r, there¬ 
fore, that the filing of a copy of plaintiff’s petition 

i 

i 

i 

i 
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in the Clerk’s office on May 11th, was not the com¬ 
mencement of the suit for the purpose of the stat¬ 
ute of limitations. * * * 

“The plaintiff knew that further action on his 
part was necessary, namely, to have the petition 
served on the district attorney; and he undertook 
to accomplish this.” 

NEW HAMPSHIRE. 

“Under our practice, a suit is commenced when the 
writ is filled out with the intention of having it 
served”. Anderson v. Aetna Life Ins . Co., 75 N. H. 
375. 

In United States v. American Lumber Co., et at., 85 
Fed. 827, the appeal was from the Circuit Court of the 
U. S. for the Northern District of California, and the 
action was in equity to declare null and void certain 
patents issued by the United States for lands in Cali¬ 
fornia. The Act of March 3, 1891, provided that suits 
by the United States to annul patents theretofore is¬ 
sued should only be brought within five years from the 
date of the Act. The Court held that the same rules 
should be applied in determining when a suit is com¬ 
menced as in suits between private parties. 

The defense was the statute of limitations. The bill 
was filed February 3, 1896, and on the same day two 
subpoenas dated February 3, 1896, were issued out of 
the Clerk’s office and were sent as soon as issued, one 
to the U. S. Marshal for the Northern District of Illi¬ 
nois, and the other to the U. S. Marshal for the South¬ 
ern District of New York. The Marshal for the North¬ 
ern District of Illinois returned the subpoena with the 
endorsement that defendants were not found within 
his District. A subpoena was again issued February 
18, 1896, and sent to said Marshal, and was thereafter 
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returned with the endorsement that on February 24, 
1896, it had been served upon the Secretary of the 
American Lumber Co. in that District. The Marshal 
for the Southern District of New York served the sub- 
poena on the other defendant, Central Trust! Co., in 
New York, on February 11, 1896. On March 5, 1896, 
two days after the expiration of the five yeay period 
of limitation, an order was entered in the suit reciting 
that it appeared from the affidavit of the Solicitor for 
the complainant that the defendants were foreign cor¬ 
porations, having no officer or representative or agent, 
nor any office or place of business, within the State of 
California, and that defendants could not be found in 
said State, and had not voluntarily appeared in the 
suit, and requiring them to appear on April 6, 1896. 
A copy of this order was served on the American Lum¬ 
ber Company March 9, 1896, and on the Central Trust 
Company March 16, 1896. On June 22, 1896, the ser¬ 
vice of this order was quashed on motion of defendant, 
and on June 25, 1896, another order was thereupon en¬ 
tered, containing recitals similar to those of the first 
order, and directing defendants to appear ori August 
3, 1896. Upon the service of this last order, defen¬ 
dants appeared and pleaded the statute of limitations, 
which plea was sustained and the bill dismissed. On 
appeal, the case presented the single question whether 
or not, upon the record, the suit was begun within five 
years after March 3, 1891. 

The Court held that the time when a suit i|n equity 
might be said to have been begun under the practice of 
the federal courts had not been determined! by any 
statute or rule of court, or by any authoritative de¬ 
cision, and proceeded to consider the question with 
reference to the English Chancery practice. The Court 


i 
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quoted with approval from Hayden v. Bucklin, 9 Paige 
512, as follows: 

“At the present day the filing of a bill and tak¬ 
ing out a subpoena thereon and making a bona fide 
attempt to serve it without delay, may be consid¬ 
ered as the commencement of the suit for the pur¬ 
pose of preventing the operation of the statute of 
limitations, if the suit is afterwards prosecuted 
with due and reasonable diligence”. (Italics ours) 

Also from Fitch v. Smith , 10 Paige 9, as follows: 

“It is true, in common parlance we use the ex¬ 
pression ‘filing of the bill’ to denote the commence¬ 
ment of a suit in Chancery, instead of referring to 
the issuing and service of subpoena or the making 
of a bona fide attempt to serve it after the bill has 
been filed, which is the actual commencement of 
the suit in this Court”. 

Thq Court further quoted with approval from Pin- 
dell v. May die ell, 7 B. Mon. 314 (Ky.) as follows: 

“In bringing a suit in Chancery the first step 
taken by the complainant is to file his petition or 
bill; and hence writers on this subject frequently 
speak in general terms of this act as the com¬ 
mencement of the suit. But so far as it relates to 
the defendant, the suing out process against him 
is the commencement of the suit, preferring the 
bill being only preparatory to this being done. ’ ’ 

The Court held that suing out process in equity is 
the same in meaning as suing out process in an action 
at law, and that it means that upon the filing of a bill, 
a writ of subpoena is filled out by the clerk and is de¬ 
livered for service; that in order that the writ be 
deemed to be sued out, it must have left the possession 
of the officer who issued it, and must either have 
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reached the possession of the officer who is to serve it, 
or the possession of someone who is the medium of 
transmission to such officer, but that this is not suffi¬ 
cient to toll the statute of limitations, and that the de¬ 
livery of the writ must be followed either by aj service 
of the same or by a bona fide effort to serve it j that if 
nothing be done with the writ after its issuance, if it 
be returned unanswered, or without the bona fide ef¬ 
fort to serve it, and a new writ be taken out, the date 
of the commencement of the suit will be postponed to 
the date of the second writ. The Court also held that, 

“In deciding whether there was an effort to serve 
the subpoenas in good faith we must be gbided by 
a consideration of what the law required in order 
to effect a valid service. It does not aid tjhe bona 
fides of the attempt to serve that the appellant’s 
counsel thought that the subpoenas could be le¬ 
gally served by the person to whom thqy were 
sent. It is immaterial what may have been his 
belief or his opinion in that regard. The bona 
fides must be shown by a proof that an ettort w r as 
made to proceed according to law, and that use 
was made or attempted to be made of the means 
which the law prescribes.” 

It is apparent in the case at bar that counsel for ap¬ 
pellant did not make an effort to proceed according to 
law or to use or attempt to use the means which| the law 
prescribes, in that he did not make the deposit ^or costs 
essential to obtain service, although his testimony dis¬ 
closes that he knew that such deposit was necessary. 
His neglect to make this deposit can not be chargeable 
to the defendants, and such neglect was not the exer¬ 
cise of that due and reasonable diligence which is nec¬ 
essary to toll the statute. 
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GEORGIA. 

Cox v. Strickland , 120 Ga. 104. ‘‘If there is no ser¬ 
vice, the plaintiff can not remain inactive and, after 
having been guilty of laches, ultimately move in the 
cause, and then claim that a suit allowed to remain 
passive is to be treated as having been commenced at 
the time of the filing of the petition. Such result fol¬ 
lows only when the suit is kept alive by legal service”. 
The Georgia statute provided, “Upon every petition 
the clerk shall endorse the date of its filing in his office, 
which shall be considered the time of the commence¬ 
ment of the suit. In Jordon v. Bosworth, 123 Ga. 879. 
the Court held (page 880) “Even the actual filing of 
the petition will not be regarded as the commencement 
of the suit, unless followed up by proper service”. 
(Page 881) “The defendant has no legal notice of the 
suit until served with a copy of the petition and proc¬ 
ess * * * ”. See also Nicholas v. British American 
Assurance Co., 109 Ga. 621, holding that the mere fil¬ 
ing of a petition, without more, does not operate to 
commence a suit. 

In 2 Wood on Limitations, pp. 1499-1511, the ques¬ 
tion of when a suit is commenced as determined in vari¬ 
ous states is discussed. 

FEDERAL CASES. 

U. S. v. Miller, 164 Fed. 444. In this case the Court 
held that the commencement of a suit in equity in a 
Federal Court is not governed by the local statute for 
the commencement of actions in the State Courts, but 
by the equity practice and procedure. The statute of 
limitations ran in this case on May 8, 1907. Suit was 
filed on March 22 and the subpoena, as issued was re- 
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turnable on May 6, 1907. No service was had due to 
the defendant’s absence from the city. An alias was 
issued July 16th and served July 31st. The statute of 
limitations was pleaded. The Court said: 

i 

4 4 The solution of the question when a suit is be¬ 
gun is to be sought wholly within equity practice 
and procedure. Within the decision of j the case 
of United States v. American Lumber Company, 
85 Fed. 827, 29 C. C. A. 431, there must, of course, 
be the filing of a bill, which must be followed by 
the suing out of process, or, in other wbrds, the 
due issuance of a writ of subpoena, which must 
come to the hands of the serving officerj ivith in¬ 
tent that it shall be served. When these things 
are done, the suit is commenced. Even then, how¬ 
ever, the process will not avail to stay the running 
of the statute of limitations unless the delivery of 
the writ of subpoena 4 be followed either by a ser¬ 
vice of the same, or by a bona fide effort to serve 
it,’ yet even a bona fide effort will not avail, unless 
it also is followed by timely proceedings^ or, as I 
take it, by reasonable diligence in procuring ser¬ 
vice, either personal or substituted, sefe United 
States v. American Lumber Co ., supra. From this 
statement in negative form, the positive fule is de- 
ducible that to stay the statute there must be a 
bona fide attempt to serve the writ of subpoena 
after it has come into the hands of the serving of¬ 
ficer, which, if unsuccessful, must be followed by 
timely proceedings, or reasonable diligence to pro¬ 
cure service through further or additional proc¬ 
ess.” (Italics ours) 


We submit that in the case at bar, it can npt be said 
that process came to the hands of the serving officer 
with intent that it should be served. The testimony of 
counsel for appellant discloses that he kneV that it 
was necessary to pay in advance the fees of the mar- 
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shal, and these fees were not paid during the life of 
the original process, or until the 9th day of January, 
1934, due entirely to his neglect. Surely it cannot be 
ruled that because he testified that it was his intent to 
have process served, but neglected to take the neces¬ 
sary steps to effectuate that intent, that his mere state 
of mind could operate to the prejudice of defendants 
who, until service upon them after the statute had run, 
were wholly ignorant of the filing of the suit. To claim 
that he exercised 41 reasonable diligence in procuring 
service” as demanded by the Court in TJ. S. v. Miller , 
would be to do violence to the actual facts as disclosed 
bv the record. 

We ask attention to Law Rule 19, requiring that a 
copy of the declaration accompany the writ and be 
served upon the defendant. This shows the necessity 
for service in connection with the institution of a suit, 
and, of course, every defendant is entitled to notice of 
the pendency and nature of a suit brought against him. 
We submit that there must be a time when the bar of 
limitations will be complete; that while it is true that 
if the declaration be filed before the statute has run, 
and diligence be exercised to obtain service upon de¬ 
fendant, the filing of suit will toll the Statute. On the 
contrary, the great weight of authority, and the de¬ 
cision of this Court in the Huysman case , is clearly to 
the effect that the mere filing of the declaration is in¬ 
sufficient to toll the Statute, but that reasonable dili¬ 
gence must be exercised to obtain service. 

In our original brief, we have cited authority as to 
the right of the marshal to demand his fees in advance. 
By the settled practice of this District, he requires 
payment in advance, and the testimony of attorney for 
appellant, as set forth in the bill of exceptions, dis- 
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closes that he knew this practice, and that hifc failure 
to pay these fees was due to his own neglect, or to that 
of the agent selected by him for that purpose] 

j 

Respectfully submitted, 

| 

P. H. Marshall, 

Ringgold Hart, 

Attorneys for appellees, Inde¬ 
pendent Taxi Owner’k Associ¬ 
ation and E. 0. Turner. 
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FOE THE DISTEICT OF COLUMBIA 
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April Term, 1937. 


No. 6936. 
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! 

Martha A. Maier, Appellant , | 

v. 

Henry Hirrlinger, Appellee. 


BRIEF ON BEHALF OF APPELLEE. 


The accident for which plaintiff claims to recover 
occurred on the evening of November 16, 1931 (R. 36). 

The declaration in the case at bar was filed pn the 
afternoon of November 16, 1934 (R. 1), being the last 
day suit could be filed to escape the bar of the three 
year Statute of Limitations. The second plea, f^led on 
behalf of this appellee pleaded the statute of limita¬ 
tions in bar of the action (R. 26; 27-28). The original 
summonses and copies of the declaration were fij:st re- 



2 


ceived in the United States Marshal’s Office on Novem¬ 
ber 16,1934, but the Marshal’s fees for service of proc¬ 
ess were not paid on that day, and had not been paid at 
the time when the life of the original summonses ex¬ 
pired, and after said original summonses had expired, 
they were returned to the office of the Clerk of the 
Court. Alias summonses were received by the Mar¬ 
shal’s Office on January 9,1935, and the fee for service 
thereof was paid on that day, and appellee was served 
on that day (R. 41-42). Summonses were again re¬ 
ceived by the Marshal’s Office on March 4, 1935, to¬ 
gether with three copies of the declaration, and fee for 
service was paid on that day, and service made on said 
appellee on March 4, 1935 (R. 42). 

The originals were received on November 16, 1934, 
and lay in the office of the Marshal for over twenty 
days, and the fee for service was still unpaid; then 
they were returned to the Clerk’s Office with the word 
“withdrawn” noted, this being done in accordance 
with the rule that an alias could not issue until the 
original has been returned. The word “withdrawn”, 
really meant “no service because of no fee” (R. 42). 

Counsel for plaintiff testified that he filed the decla¬ 
ration with the Clerk of the Court on the afternoon of 
November 16, 1934, sometime before four o’clock, and 
gave the Clerk a deposit of Ten Dollars; said counsel 
then went to the office of the Equity Clerk, and then to 
the Marshal’s Office, and when he was in the Marshal’s 
Office they had closed for doing business that day (R. 
38). He testified that when he returned to his office he 
learned of the illness of his daughter, who was in New 
England with his wife, and left instructions with a 
member of the Bar in the office of counsel for plaintiff 
to pay the Marshal’s costs. He then went to New En- 
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gland and remained there over most of the Thanksgiv¬ 
ing and Christmas Holidays (R. 38). He returned to 
Washington sometime around the first part of Decem¬ 
ber for a day or so, but went back to New England and 
spent the Christmas holidays. Thinks he wag in his 
office in the early part of December to look at t)ie mail, 
but transacted no business. Probably came back to 
attend to some business in Virginia, where he has an 
office. Went to his Washington office to loot at his 
mail, but did not inquire about any of his pending cases 
that he can recollect. (R. 39.) 

The purported copies of the declaration filed for ser¬ 
vice on November 16, 1934, were not, in fact, copies of 
the declaration, there being differences betwleen the 
original declaration and the copies, and differences be¬ 
tween the copies served on appellee on January 16th, 
1935, no two of said papers being alike (R. 37 )> and on 
motion of appellee (R. 13-15), service of process was 
quashed (R. 18). 

Counsel for plaintiff testified that the declaration 
and copies were prepared in his office and he brought 
them to the Court House and thinks he read thbm over; 
he signed them; thinks there were some chahges his 
secretary made or that were supposed to be made in 
the original and copies, that she did not properly make. 
He read the original and assumed the copies were like 
the original. First discovered the difference between 
original and purported copies after the holidays, when 
he found that the fees for service had not been paid. 
Believes they tried to get some alias process but, and 
after defendants were served, it was called to hjis atten¬ 
tion, either by motion or by something, that tlxe copies 
w’ere not alike. (R. 40.) Corrected copies wlere pre¬ 
pared and given to defendants, but counsel did not 

i 
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know whether copies were served by Marshal or given 
to opposing counsel personally. He knew that Novem¬ 
ber 16,1934, was the last day to file this case within the 
statute of limitations (R. 41). 

He further testified that at no time from the filing of 
this suit did he have any intention of discontinuing the 
prosecution of this case. Asked why it was that this 
action was commenced three years after the accident 
happened, he stated that a good share of the blame was 
caused by the fact that the Independent Taxi Owners 
Association had raised certain questions of law in 
other cases, and those cases had been pending in the 
Court of Appeals, and he wanted to wait until those 
cases were decided; that this would account for some 
of the delay (R. 39). 

The record discloses that the appellee Hirrlinger has 
been continuously a resident of the District of Colum¬ 
bia fdr many years prior to this accident; that he has 
resided in the same private house with his family 
prior to and since the accident; that he has been em¬ 
ployed by the same firm for many years prior to and 
since the accident and since November 16, 1934, has 
been continuously available in the District of Columbia. 

Upon the close of all of the evidence, defendants each 
moved for a directed verdict, and during the argument 
of said motion, counsel for plaintiff conceded that the 
justice who denied the motion of defendants below to 
dismiss this case upon the grounds, first, that the stat¬ 
ute of limitations had run against the action, and sec¬ 
ond, that the case should be dismissed for want of 
prosecution, had denied said motion insofar as the 
same was based upon want of diligent prosecution, but 
had not passed upon the question of the statute of 
limitations (R. 42-43). 
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The Trial Court granted the motion of defendants 
below for a directed verdict upon the ground that 
plaintiff’s suit was barred by the statute of limita¬ 
tions, and this action of the Trial Justice is the only 
error assigned on this appeal. (R. 31-32; 43.) | 

ARGUMENT. 

An action for personal injuries caused by negligence 
must be brought within three years from the time the 
right of action accrued. Title 24, Chapter 12,| Section 
341, Code of the District of Columbia. j 

The question in the case at Bar is whether the action 
was commenced within the three year period. 

The accident occurred November 16, 1931. The dec¬ 
laration was filed November 16,1934, but no cofets were 
deposited with the United States Marshal for| service 
of process until January 9, 1935, nearly two! months 
after the filing of the declaration, during which period 
defendants had no notice of the suit. The record dis¬ 
closes that on January 16, 1935, six days after deposit 
for costs was first made with the Marshal, service was 
effected upon the appellee. 

In Amy v. Watertown, 130 U. S. 320, the Coiirt held 
that in order to toll the statute by filing a suit, it is not 
only necessary that the declaration be filed, blit plain¬ 
tiff must also cause process to be issued and reasonable 
efforts made to obtain service upon defendant; 

In Huysman v. Evening Star Neivspaper Company, 
12 App. D. C. 586, this Court held that the mefe filing 
of a declaration is not sufficient to toll the statute, but 
that in order to do so, plaintiff must comply Mth all 
requirements of law, such as the payment of necessary 
fees and the like. The same decision (page 592!) states 
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the necessity for payment to the Marshal of a fee al¬ 
lowed him by law for service. 

In Parsons v. Hill , 15 App. D. C. 532, this Court held 
that a continuous and uninterrupted issue of writs 
or summonses in periods of twenty days, when 
they can not be actually served because of the absence 
of defendant from the jurisdiction and this is known 
to the plaintiff, is not required. But this case con¬ 
templated the issue of original process, and at page 
550 of the opinion said: 

“But it follows that, when the defendant can 
be found and the writ can actually be served upon 
him, it then becomes necessary to follow up the 
proceeding by the issue of a writ to be actually 
served; and if the plaintiff fails to have a writ is¬ 
sue in due time for such actual service, he incurs 
the risk of having his suit discontinued * * * V’ 

The Court further said (page 551): 

“Suits at common law, which have been duly 
commenced by the filing of a declaration and the 
issue of process thereunder (italics ours) can not 
thereafter be permitted to remain indefinitely 
within the control of the plaintiff alone. The suit 
should be effectively prosecuted in good faith, or 
dismissed. Due diligence in such prosecution is 
an essential requirement on the part of the plain¬ 
tiff.’ ? 

In Bowen v. Wilson, 56 App. D. C. 375, this Court, 
at page 376 of the opinion, quoted the above language 
from Parsons v. Hill, supra. 

The record discloses (R. 11) that Law Rule 19 of the 
Trial Court, which requires that a copy of the declara¬ 
tion be served upon defendant with the summons, was 
not compiled with, as the alleged copies actually 
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served on January 16, 1935, were not, in fact, copies, 
and service was quashed for failure to serve copies, on 
February 27, 1935 (R. 18); that it was not until March 
4, 1935, that actual copies of the declaration were re¬ 
ceived by the office of the United States Marshal, 
which office served said copies on above named appel¬ 
lees on the same day (R. 42). 

It is therefore apparent that no action had been in¬ 
stituted against them by plaintiff below until nearly 
two months after the running of the statute of limi¬ 
tations, and they were never actually served with 
copies of the declaration, as required by Law Rule 19, 
until three months and twenty-five days after tike run¬ 
ning of the statute. 

This Court has held the statute of limitation? to be 
a statute of repose (Strong v. Andros, 34 App^ D. C. 
278), and if plaintiff need do no more than file aj decla¬ 
ration, neglect to provide for service of process for 
nearly three months after the bar of the statute is com¬ 
plete, and neglect to comply with the requirement that 
copies of the declaration be served for more than three 
months, defendant may easily be deprived of the de¬ 
fense of limitations through neglect to comply wjith the 
rules of Court, and in contravention of the spirit and 
purpose of the statute. 

Counsel for plaintiff, testifying as a witness in this 
case, attempts to excuse the failure to deposit costs of 
service with the Marshal because he left Washington 
the day the declaration was filed and went to N^w En¬ 
gland after receiving notice that his child, then in New 
England, was ill (R. 38). From his testimony,! it ap¬ 
pears that he realized the necessity for paying the 
costs of the Marshal, because he testified that he left 
instructions with a member of the Bar in his office to 
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pay these costs (R. 38). As He selected the agent for 
this purpose, he alone is responsible for the failure of 
that agent. 

It further appears from his testimony that he was in 
his office the first part of December for a day or so, but 
inquired about none of his pending cases, although he 
probably came back for some business that he had 
pending in Virginia, where he also had an office (R. 
39). His testimony as to his conduct of the matter 
after filing the declaration with the Clerk is indefinite, 
and consists largely of statements that he can not rec¬ 
ollect, and of what he “thinks” he did (R. 38-41). He 
assigns as a reason for delaying the filing of this suit 
until November 16, 1934, the last day when it could be 
filed and escape the plea of limitations, that the corpo¬ 
rate defendant had questions as to its liability pend¬ 
ing in this Court, and he was awaiting decisions of 
tiiesk cases before filing this suit (R. 39). 

It would seem that the only cases affecting the ques¬ 
tion of liability of the corporate defendant for per¬ 
sonal injuries occasioned by the operation of taxicabs 
belonging to the members of the corporate defendant 
must have been Rhone v. Try Me Cab Company, et al., 
62 App. D. C. 201, decided May 29, 1933, and Callas v. 
Independent Taxi Owners Association, Inc., et al., 62 
App. D. C. 212, decided May 29, 1933, both decisions 
having been handed down long before the filing of the 
declaration in the case at Bar. 

Counsel for appellant argued in the Trial Court that 
the question involved in the motion for a directed ver¬ 
dict had been ruled upon adversely by the Justice who 
denied the motion to dismiss the case for want of pros¬ 
ecution, but admitted, upon the argument of the mo¬ 
tion for a directed verdict, that the Justice who denied 



the motion did so insofar as it was based upon whnt of 
diligent prosecution, but did not pass upon the ques¬ 
tion of the statute of limitations. (R. 42-43.) 

That the Marshal has a right to have his fees paid 
before serving process, was held in Buy v. Knobvlton, 
14 Fed. 107, which appears to be the only reported de¬ 
cision directly upon this question. 

For the reasons stated, the ruling of the Trial Jus- 
tice should be sustained. 

i 

i 

Respectfully submitted, 

Thomas Ellis Lodge, 
Attorney for Appellee. 



